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Mann AUSTAN 11, TEXAS

Mr. H., D. Dodgen Opinion No. 0-2864

Chlef Clerk Re: Liabllity of Game, Fish & Oyster
Game, Fish & Oyster Commission to Water Improvement District
Commission for "flat rate water service charge,"

Austin, Texas for customary charge for water used, and

for sinking fund taxes.

Dear &ir:

This will acknowledge receipt of your letter of Octo-

ber 26 1940, wherein you request the opinion of this department
as to dertain matters therein set out. We quote your letter as
follows: :

"The State of Texas owns 40.57 acres of land lying
within the boundaries of the Bexar-Medina-Atascosa Counties
Water Improvement District No. 1. There has been built on
this land a fish hatchery which is now in operation. The
hatchery is being supplied with water from an irrigation
canal operated by the above water improvement district.

“We respectfully request your opinion on the following
questions:

"l. Should the Game, Fish and Qyster Commission be
required to pay the flat rate water service charge custom-
arlly assessed against owners of land lying within this
district?

"2. 1Is the Game, Fish and Oyster Commission required
to pay the customary charges for water used, such charge
belng in addition to the flat rate charge?

"3. Is the Game, Fish and Oyster Commlission required
to pay sinking fund taxes assessed by the Water Improvement
District? '

"y, Does the Bexar-Medina-~Atascosa Counties Water
Improvement District No. 1 have authority to furnish water
without charge to the State Fish Hatchery located within
that district?
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*3. Is the Ggme, Fieh and Oyster Commis-
sion required to pay sinking fund taxes assessed
by the Water Improvement Distrioet?

"4&. Does the Bexar-Medina-Atascosa Counties
Water Improvement Distriet No. 1 bhave authority
to furnish water without c¢harge to the State
Pish Hatchery located within that distriot?

"Your attention 13 called to the existence
of an agreement the original oc¢py of whioh 1is
believed to be in the file of the Attorney Gen-
eralts Office, relative to the supply of water
to be furnished the State Fish Hatohery located
within the boundaries of the Bexar-Medina-Atascosa
Counties Water Improvemsnt Distriot No, l.*

We shall discuss the agreement referred to in gnother
portion of this opinion.

Under our statutes when a water contiol and improve-~
ment distriot 1s organized, it is required to set up two funds.
One of these, provided for inm Article 7713, R. C. S., 1925, 1sa
denominated the "interesat end sinking fund," and the other,
authorized by Artiocle 7714, R, C. S., 19256, 18 the "maintenance
and operating fund.” ' ] )

article 7712, R, C. S., 1928, empowers the directors
t0 levy a tax upon all property within the distriot sufficient
to pay the interest on its bonds emd to provide a sinking fund
t0 pay off the bonds at maturity. The directors of the Dis-
trict under Artiocle 7713 are required to place in the first
fund gbove mentioned money realized from taxes, -

Monesys for the maintenance and operating fund are
derived from two types of ocharges for water service. The
direotors of the Distriet under the provisions of aArticle
7762, R, C. 8., 1925, are required to estimate the operati
and faintenance expenss at ths beginning of each year. A
portion of the necessary fund is then to be raised by assess-
ments against all irrigable lends within the distriot, pro
Tata per aore, and the remainder is to be paid by persons
taking water.

We aszsume that what you refer to as the "flat rate
water charge™ is the pro rata assessment levied agalnst each
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the State government in the absence of provisions of theConsti-
tution or statutes specifically granti ng them relief thereform.
The exemptlon from taxation may not be construed to relieve them
o{ such other burdens. See 40 Tex.Jur. 109 and authorities
clted.

We doubt that 1t could be seriously contended that the
customary charge for water used, even remotely approaches any
of the accepted definitions of a "tax." Thils charge is nothing

more than a fee for a service to be pald only by those making
use of such service.

There might have been some doubt as to whether the as-
sessments or "flat rate water charge™ is a "tax," had not our
Appellate Courts already foreclosed the question. This assess-
ment is levied against all irrigable lands within the District
without regard to whether the owners of such lands avail them-
selves of the water service or not.

However, the statute authorizing this charge scrupu-
lously refrains from designating this charge as a "tax™ and, as
stated, our Courts, in the few instances when the question was
before them, have pointed out that this assessment is not a tax.™

In Brady vs. Hidalgo County Water Control and Improve-
ment District (Civ.App., San Antonio, 1932) 36 S.W.(2d) 298;
affirmed by the Commisslion of Appeals in 91 S.W. (24) 1058, the
court used the following language:

"The district cannot levy taxes except to provide
interest upon its bonds and sinking fund for the retire-
ment of its bonds. 1Tts operating expenses, after cocnstruc-
tion expenses, must come from water rentals and service

charges.”

In Western Metal Manufacturing Company of Texas vs.
Cameron County Water Improvement District (Civ.App. Fort Worth,
1927) 105 S.W.(2d) 700, error dismissed, the court makes the
following observation:

"The prayer in plaintiff's petition asking for a man-
damus to require the assessment and collectlion of fees
against land in the district for the purpose of ralsing
funds to pay the current maintenance and operating expense
of the district was fully justified, if recovery should be
had by it. We have shown that by the provisions of arti-
cle 7752, it is the duty of the directors to estimate the
current expense for the year and to collect it from the
land owners in the district in the manner apd proportions
therein set out, *** It will be noted, however, that the
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prayer in the petition asks for the writ of mandamus to
require the collection of 'taxes' as well as assessments
against the property in the district to raise revenues

for the purpose of paying plaintiff's debt. If the writ
is granted it should not require the collection of 'taxes!
for the purpose mentioned, since taxes can only be col-
lected to pay interest and to create a_sinking fund to re-
tire the bonds when due," ‘

The following language from Texas Jurisprudence also
adheres to this distinction:

"While taxation 1s the source of the funds used for
the payment of interest on the district's bonded indebted-
ness and the accumulation of a sinking fund, expenses of
maintaining and operating the water system cannot be met in
this way. Such expenses must be paid, in the case of water
improvement dlstricts at least, from a fund known as the
'maintenance and coperating fund,! which 1s created by levy-
ing pro rata assessments agalnst all irrigable lands within
the district and by making charges for all waters delivered
to water users."™ bLh Tex.Jur. 295.

Another opinion by the Commission of Appeals declared:

"The only provision in the chapter expressly authoriz-
ing a tax for any purpose 1s to be found in Article 5107~
69 (now Art. 7712)" Creager et al v. Hidalgo County Water
Improvement Dist., No. 4. 283 S.W. 157.

It becomes apparent, therefore, that the answers to
your first and second questions are that the Commission is re-
quired to pay both the "flat rate water service charge" assessed
against all irrigable land in the district and the customary
charge for water used-unless the District has by the contract
mentioned above relieved the Commission of the burden of these
charges,

The agreement to which you have directed our attention
recites that the Commission agreed to locate a fish hatchery
within the boundaries of the Bexar-Medina-Atascosa Counties
Water Improvement District No, 1 and that the directors of the
District agreed to furnish the land and water necessary for so
long as the property was used for a hatchery. By a resoclution
of the Board of Directors of the District, which was incorpor-
ated 1nto the agreement, the District agreed to furnish water
to the Commission "without charge.”

Two possible constructions of the language'"without
charge" ocecur to us--that neither the "flat rate' nor the
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"customary service charge" would be paid or that the Commission
would be relieved only of payment of the "customary service
charge." The Distrlct has apparently adopted the latter con-
struction, while the Commission has adopted the former,

We have no way of knowlng which construction those who
made the agreement intended or whether the meaning of this
phrase was even discussed. However, at all events, it appears
to be undisputed that the parties intended to relieve the Com-~
mission at least of the burden of paying the customary service
charges based upon the amount of water used. 1In the absence of
more evidence we feel constralned to adopt -that constructlion.

Under such a construction, the answer to your first
question is '"yes", while the answer to your second guestion is
"no", and you are so advised. The obvious answer to your third
guestion, under the pertinent authorities cited above is "no."

Your fourth question concerns the autherity of the
directors of the District to donate water service to theCommis-
sion. We find nothing in the statutes which may be construed
as authorizing the directors to dispose of water service other-
wise than by sale. Sound public policy would militate against
a presumption of such authority. Sece Jones v. Williams, 121
Tex. 9%, 45 S.W. (2d4) 13C, 79 A.L.R. 983; Llano County v.
Knowles, et al, (Civ.App.S 29 8.W. S49; and Dreeben vs. White-
hurst {(Comm.App., 1934) 68 S.W. (2d) 1025,

We have reached Lhe conclusion however that your ob-
jeet in asking the fourtr question was to determine whether
the District may furnish weater to the Commission without charge
under the agreement to which you directed our attention in your
letter, and we will answer 1% under that assumption. That
agreement, as pointed out avove, recites as a consideration the
promise on the part of the Commissicn to locate a fish hatchery
within the boundaries of the District. We know of no reason
why this would not be valid consideration upon which the Dis-
trict wounld be authorized to furnish the water service.

The binding effect of :1nisz coniract might be upheld
on still another basis. 1t was held iIn a recent case that even
though a contract entered into by directors of a Water Improve-
ment District is prohibited by thes Constitution and laws of the
-State, yet if it was delliberately entered into by the proper
Distriet officials, thereunto lawfuily authcrized and the other
party was induced thereby to perform services exacted of it in
rellance upon the contract and the District accepted such serv-
ices and benefits derivable therefrom, the District was bound
by the terms of the contract. Nagle, Witt, Rollins Engineering
Co. vs. La Salle Water Improvement District No. 1 (Civ.App.,
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latter construction, while the Commission has adopted the
former.

“e have no way of knowing which eonstruotion
those who made the agreenent intended or whether the msan-
ing of this phrase was even discussed., However, at all
svents, it appears to be undisputed that the parties intend-
ed to relieve the Commission at least of the burden of pay-
ing the customary service charges based upon the amount of
water used. In the absence of more evidence we feel ocon-
stralned to adopt that construetion.

Under such a construction, the answer to your
first question is "yes", while the answer to your second ques-
tion is "no™, and you are so advised. The obvious answer to
your third question, under the pertinent authorities cited
above 18 "no."

Your fourth question concerns the authority of the
directors of the District to donate water service to the Com-
mission. W%e find nothing in the statutes which may be con-
strued ag authorizing the direoctors to dispose of water serve
jce otherwise than by sale. Sound publiec policy woald mili-
tate against a presumption of such authority. See Jones v.
Williams, 121 Tex. 94, 45 S. W. {(24) 130, 79 A. L. R, 983;
Llano County v. Knowles, et al, {Civ. App.) 89 S. W. 549;
:gdsnreaben vs. Whitehurst (Comm. App., 1934) 68 8. W. (24)

25.

We have reached the oonolusion however that your
object in asking the fourth question was to determine wheth-
er the District may furnish water to the Commission without
charge under the agreement to which you directed cur atten-
tion in your letter, and we will answer it under that assump-
tion. That agreement, as pointed out above, recites as a
coneideration the promise on the part of the Commission to
locate a £ish hatchery within the boumdaries of thes District,
Vie know of no reason why this would not be valid considera-
tion upon which the District would be authorized to furnish
the water service.

The binding effect of this contract might be up-
held on still another basis. It was held in a recent ocase
that even though a contract entered into by directors of a
Water Improvement District is prohibited by the Constitution
and laws of the State, yet if it was deliberately entered



Mr. H. D. DOds.n. Page 7

into by the proper Districet officials, thereunto lawfully
authorized and the other party was induced thereby to per-
form services exacted of it in rellance upon the contraot
and the District acoepted such services and bensfits de-
rivable therefrom, the District was bound by the terms of
the contract. Negle, Witt, Rollins Engineering Co, vs.
La Salle water Improvement Distriet No. 1 {Civ. App., San
Antonio, 1931) 44 8. W. (R4) 1025, error dismissed., See
also City of Tyder v. Jester, 07 Tex. 344, 78 8. W, 1058;
8luder v, City of San Antonio (Com. ADp.) 2 8. W. (24)
841; and Hudspeth County Conservation & Reclamation Dist.
v. Bpears (Civ. App., El Paso, 1931) 39 8. ¥. (24) 94,

You are advised, therefore, that under the agree-

ment referred to, the Distriot is authorized to furnish
water to the State Fish Hatchery located within thet Dis-

triet "without charge."

Trusting that we have sufficiently answered your
inguiry, we are -

Yours very truly
ATTORNEY OENERAL OF TEXAS
5,\\;;izzz:r)/7L¢H4~L¢49Ln

Peter Maniscalco
Assistant
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